' The Planning Inspectorate

Appeal Decision
Site visit made on 22 August 2017

by David Richards BSocSci DipTP MRTPI

an Inspector appointed by the Secretary of State for Communities and Local Government

Decision date: 8 September 2017

Appeal Ref: APP/G1630/Q/17/3176296
Land north-east of Ducktone House, Dean Lane, Stoke Orchard,
Cheltenham, Gloucestershire, GL52 7RX

e The appeal is made under Section 106B of the Town and Country Planning Act 1990
against a failure to determine that a planning obligation should be modified.

e The appeal is made by P. E. Duncliffe Ltd against Tewkesbury Borough Council.

e The development to which the planning obligation relates is the erection of 10 no.
residential units including two no. affordable houses. Construction of access road.

e The planning obligation, dated 17 January 2007, was made between Tewkesbury
Borough Council and David Payne Homes Ltd, P. E. Duncliffe Ltd and Barclays Bank Plc.

e The application Ref 16/01304/0BM is dated 14 November 2016.

e The application sought to have the planning obligation modified as follows: Release
from the obligation to transfer Public Open Space to the Council.

Decision
1. The appeal is dismissed.
Application for costs

2. An application for costs was made by the Appellant against the Council. This
application is the subject of a separate Decision.

Main Issue

3. The main issue is whether release from the obligation to transfer the land to
the Council would serve the purpose of securing public open space equally well
as the arrangements embodied in the original agreement.

Reasons

4. Section 8 of the Framework is concerned with promoting healthy communities.
Paragraph 69 advises that development plans and decisions should promote
opportunities for meetings between members of the community who might not
otherwise come into contact with each other ...which bring together those who
work, live and play in the vicinity’ and ‘safe and accessible developments
containing clear and legible pedestrian routes, and high quality public spaces,
which encourage the active and continual use of public areas.” The
development plan includes the Tewkesbury Borough Local Plan to 2011 (LP).
Policy RCN1 of the LP requires outdoor playing space to be provided to cater for
the needs of future residents. The emerging Joint Core Strategy (JCS) for
Cheltenham, Gloucester and Tewkesbury is in course of preparation, having
been submitted for examination. Major modifications have been prepared
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11.

following an initial round of examination. Policy INF5 of the emerging JCS
provides that where new development will create or add to the need for
community facilities such provision should be met on site; development should
ensure that facilities meet the needs of the community it will serve and is fit for
purpose. New facilities should be available to all members of the community.’
The JCS has been the subject of extensive consultation and there are no
unresolved objections to this policy. Accordingly it can be accorded significant
weight.

The Borough Council granted planning permission for a development of 10
dwellings subject to a section 106 agreement dated 17 January 2007. The
agreement secured the provision of a number of obligations including the
provision of affordable housing, as well as obligations relating to the provision
of public open space (POS). This included the transfer of the POS to the Council
prior to the occupation of the residential units, erection of fencing by the
current appellant, provision of a gate, payment of a commuted sum for future
maintenance, and payment of a sum for the provision of seating and planting.

On 21 January 2008 the appellant paid the sum of £7654.85 to the Council,
reflecting the payments sought in the obligation, including indexation. The POS
has been laid out, levelled and seeded by the Appellant, fencing has been
erected to all sides of the POS with an access gate for maintenance equipment
as well as a pedestrian gate.

The Appellant states that since 2008 landscaping and regular maintenance has
been undertaken to a high standard, and a number of cherry trees have been
planted. It is also stated that the Appellant undertakes regular maintenance,
including mowing not less than three times per year. Notwithstanding the
payment of the financial contribution to the Council in 2008, no such
improvements or maintenance have been carried out by the Council.

The Appellant now seeks release from the obligation to transfer the POS to the
Council. It is proposed that the obligation to maintain the POS should be set
out in a schedule to the Agreement which would be enforceable against the
Appellant and successors in title. The commuted sum already paid should be
held as a deposit by the Council to invest and call upon in the event of any
breach by the Appellant of the obligation to maintain the open space. A draft
deed of variations has been prepared which would incorporate these
modifications.

The Applicant undertakes to enter into a covenant not to use or permit the use
of the land for any purpose other than for open space for use by the general
public, not to erect any buildings or structures and to permit public access at all
times. Accordingly, it is the Appellant’s view that the revised ownership and
maintenance arrangements would serve the purpose of securing public open
space equally well.

The Appellant identifies a number of examples of developments in the District
where the Council has agreed that the POS may be retained in private
ownership and maintained by a management company.

An initial application to vary the agreement was made in 2016 (Ref. 16/00803).
The officer’s report to committee advised that the issue of ownership is not
relevant to planning other than to ensure the enforceability of covenants. In
recommending approval of the application, the Officer’s report concluded that
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‘the Section 106 agreement continues to serve a useful purpose but would
serve that purpose equally well if it had effect subject to the modifications
specified in this application. The modifications proposed would provide an
appropriate and enforceable management regime which would secure public
access in perpetuity’. This appeal results from a second application, identical
to the first.

The Stoke Orchard and Tredington Parish Council objected to both applications.
It was stated that the Appellant had only complied with the requirement to
reinstate and seed the land very recently, some 8 years from the date of the
original agreement. The PC considers that the site, at the entrance to Banady
Lane, is a critically important piece of POS in terms of visual amenity. They
would be happy to take on the site and maintain it. The maintenance of the
adjacent ditch, which has been problematic in the past would be made easier.
The site would be suitable for other uses including the provision of a Dove
Cote, Notice Board, and as a refuge for children waiting for the bus.

In refusing the first application against officer recommendation, the Committee
concluded that the proposed modification to the S106 agreement would not
serve the purpose of the obligations equally well as it is only the transfer of the
POS land into public ownership that is likely to secure the safe and unfettered
access by the public.

The Borough Council state that first occupation of the site took place in 2007.
Since that time the land has not been offered for adoption by the Council and
has not been kept in a state which would allow it to be properly used as such,
nor in a state where the Council would agree to its adoption as PQOS, in clear
conflict with the requirements of the obligation. During construction of a
neighbouring site, an advertisement for new houses was located on the appeal
site the land was used.

In my view, the original Section 106 agreement was freely entered into by all
parties, including the Appellant. It was considered necessary to make the
development acceptable, and was seen as an important element of the scheme
eventually permitted, which evolved through the course of a number of
planning applications. The provision of POS, at a prominent entrance to the
development, was considered important not only as functional open space but
also as a contribution to the character and appearance of the area, including
maintaining an open aspect to the adjacent chapel and listed building known as
Duckstone House. The clear expectation was that the land would be transferred
to a public body (the Borough Council), to ensure that the land would be kept
available for public use in perpetuity. The Appellant accordingly made agreed
payments to the Borough Council for the purposes of maintenance and
improvement.

The Appellant refers to a history of specific circumstances relating to the
history of the POS, which testify to the involvement of both the local planning
authority and the PC in various decisions which explain why the POS was not
brought forward sooner. In summary, the development was carried out by
David Payne Homes, who used the appeal site as a temporary builder’s
compound. PC members were kept fully informed and no concerns were raised
about this temporary use. During 2008 the PC requested the provision of an
improved footpath along Stoke Road by culverting the watercourse, together
with various flood alleviation works. Investigations and consultation proceeded
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during 2008. In July 2008, the PC expressed concern about the height of the
new access road.

David Payne Homes ceased trading in Autumn 2008, leaving the access road
uncompleted and the builders compound uncleared. Complications arising from
the administration process delayed completion during 2009. However some re-
contouring work (which should have been the responsibility of the developer)
were carried out by the Appellant company during 2009, and the site was
fenced. In 2010 various issues remained outstanding relating to the public
sewer crossing the site which delayed the completion of seeding. The POS was
completed early 2010/early 2011, and it is the Appellant’s position that it has
been fully maintained ever since.

There is a fundamental disagreement between what the PC says about the date
of completion of the POS and subsequent maintenance, and the Appellant’s
position. At the committee meeting when the appeal application was discussed,
one member referred to the PC’s photographs which indicated the land had not
been satisfactorily maintained since 2007. On the other hand, another member
felt that the land had been looked after adequately. Nor would there appear
to have subsequently been any complaints about the state of maintenance.

I acknowledge the delays in completing works until 2010, but these are
explained by the outstanding issues and problems referred to above by the
Appellant. While the PC logged the gate as being locked late morning on 9 July
2017, the Appellant referred to a specific security situation of which residents
were aware. As far as I am aware, there has been no other indication or
complaint of access being prevented.

Nevertheless, I accept that the basic standard of maintenance now proposed by
the Appellant in the draft deed of variation would not be consistent with
maintaining the site to a high standard, or to allow for it to be enhanced or
improved to encourage use by residents of the development and the wider
community of Stoke Orchard, in accordance with the advice in the Framework.
It seems to me to be illogical, when commuted sums have already been paid to
the Council for maintenance and enhancement, for that money to be retained
for enforcement in the event of the Appellant breaching the terms of the
obligation. I agree that such enforcement could in practice prove tortuous and
ineffective. There are at present no features which might encourage effective
use as POS. While the Appellant has expressed willingness to pay for a
community notice board and to erect a seat at a cost not exceeding £250, the
site in its current, somewhat minimalist state would be unlikely to offer positive
encouragement to wider use by the community. I do not consider that these
modest enhancements would significantly change the position. Residents and
others could easily carry away the impression that it was private land and be
discouraged from using it.

I acknowledge that other areas of POS have come forward in Stoke Orchard
consequent on the developments of the Coal Research Establishment and the
new development to the east of the appeal site, so this is not the only POS
available in the village. However these have been brought forward as being
necessary to make the individual developments acceptable, as was the case
with the appeal site. I also accept that there are circumstances where
maintenance of POS and other community facilities by a management company
has been considered acceptable, in Tewkesbury Borough and elsewhere.
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However I do not consider in this instance that there is any persuasive
justification for modifying the 2007 S106 agreement, voluntarily entered into,
to release the owner from the obligation to transfer the site to the Borough
Council. In my judgement the obligation continues to serve a useful purpose,

and that purpose would not be served equally well by the proposed deed of
variation.

22. I note that no executed deed of variation has been submitted in advance of the
appeal. Had I been minded to allow the appeal, I would have allowed the

Appellant an opportunity to submit one. However in the event, that has not
been necessary.

23. Accordingly, I dismiss the appeal.

David Richards

INSPECTOR
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