Planning Inspectorate

Appeal Decision
Hearing held on 7 October 2025
Site visit made on 7 October 2025

by N Praine BSc (Hons) MA MRTPI
an Inspector appointed by the Secretary of State

Decision date: 3 November 2025

Appeal Ref: APP/V2255/W/25/3368880
Brogdale Farm, Brogdale Road, Ospringe ME13 8XU

The appeal is made under section 78 of the Town and Country Planning Act 1990 (as amended)
against a refusal to grant outline planning permission.

The appeal is made by The East Malling Trust against the decision of Swale Borough Council.
The application Ref is 20/505877/0OUT.

The development proposed is described as a mixed-use development comprising up to 360sgm
nursery school (use Class Ef), up to five holiday lets and up to 1,710sgm of flexible workshop,

Road.

Decision

1.

The appeal is allowed and planning permission is granted for a mixed-use
development comprising up to 360sgm nursery school (use Class Ef), up to five
holiday lets and up to 1,710sgm of flexible workshop, industrial & research and
Brogdale Farm, Brogdale Road, Ospringe ME13 8XU in accordance with the terms
of the application, Ref 20/505877/OUT, subject to the conditions in the attached
schedule at Annex C.

Applications for costs

2.

An application for costs was made by The East Malling Trust against Swale
Borough Council. This application is the subject of a separate decision.

Preliminary Matters

3.

The appeal concerns an application for outline planning permission, with all
matters reserved except for access. The reserved matters include appearance,
landscaping, layout, and scale. Where the submitted plans show details relating to
these reserved matters, | have treated them as illustrative only, as they are
intended to show how the site could be developed rather than how it will be.

Following discussions with all the parties at the Hearing, | undertook an extensive
unaccompanied visit to the appeal site and Brogdale Farmhouse. | then travelled
via Brogdale Road to and along Porters Lane. | returned to the appeal site and
also headed along Brogdale Road over the M2 motorway bridge and into the built-
up areas to the south and north of the A2.
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Main Issues

5.

The main issues are:

o Whether the site represents an appropriate location for the proposed
development;

e The effect of the proposed development upon the character and
appearance of the area;

e The effect of the proposed development on the Grade Il listed building
Brogdale Farmhouse;

e The effect of the proposed development on the availability of best and most
versatile agricultural land (“BMV agricultural land”);

e The effect of the proposed development on highway safety; and

¢ Whether the site represents an appropriate location having regard to modes

of travel.
Reasons
Location
6. The appeal site lies in the Countryside. It sits within a semi-rural area defined by

open fields with some ribbon development along Brogdale Road, and the M2
motorway to the north. Just beyond the M2 there is a landscaped public open
space associated with the wider ‘Perry Court Farm’! development which includes
housing, a supermarket and hotel.

The appeal site contains agricultural land including a disused reservoir,
demonstration garden area, glasshouses and polytunnels. It also features an
existing central farmstead hub which includes tourism facilities, small businesses,
shops, café, and community / commercial functions currently operating at the farm,
including the National Fruit Collection. The main access to the appeal site comes
through a parking area which also serves the wider orchards and farmland.

Policy ST 3 of the Bearing Fruits 2031: The Swale Borough Local Plan 2017 (“the
Local Plan”) sets out the settlement strategy. It indicates that development should
be directed within built up area boundaries. The appeal site falls outside a built up
area boundary and as such the development would not sit squarely with the
settlement strategy. This conflict with the development plan carries harm and the
planning system should be genuinely plan-led.

However, Policy ST 3 goes on to say that development will not be permitted
outside the built up area boundaries unless supported by national planning policy
and is able to demonstrate that it would contribute to protecting and, where
appropriate, enhancing the intrinsic value, landscape setting, tranquillity and
beauty of the countryside, its buildings and the vitality of rural communities.
Therefore, and before determining the appeal, | will consider what, if any other

' Site allocation MU 7.
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harm, would be caused by the proposed development and whether there are any
material considerations that may outweigh the conflict with the settlement strategy.

Character and Appearance

10.

11.

12.

13.

14.

15.

16.

The appeal site is broadly enclosed and bounded by mature trees, the M2
Motorway runs near to its northern boundary. Open fields generally bound the site
to the east but there is some development to these borders such as a Brewery and
a larger overflow carpark to the south. To the west and turning southward along
the Brogdale Road, fields in the locality give way to a scattering of ribbon
development lining the road punctuated by open fields, landscaping, and
occasional agricultural buildings. While earlier development has lightly urbanised
the area, and the noise and visual impact of the motorway diminishes the sense of
tranquillity and remoteness, the local area retains a pleasant semi-rural quality.

The existing complex of buildings and hardstanding within the southern side of the
appeal site do detract somewhat from the rural character of the area. However,
these buildings are close-knit and modest in overall area with many having an
agricultural appearance. Their intimate nature as a pocket of development, with
sections of boundary screening moderately reduces the harm they generate in
their setting.

The northern section of the appeal site is more agricultural and rural in character,
the glass houses and polytunnels are lightweight rural structures and the disused
reservoir does not enclose land. Despite the proximity of the motorway and the
overgrown neglected character of this part of the appeal site it does provide relief
from the southern buildings, hardstanding, and activity of the wider site. This relief
also forms a positive transition from the more rural area into the built-up areas to
the north beyond the motorway.

The proposed development is for 360sqgm of nursery school floorspace, up to five
holiday lets and 1,710sgm of flexible workshop, industrial & research, and
development floorspace. The indicative drawings suggest that the agricultural
glasshouses, demonstration garden, planting areas and polytunnels would be
removed and the site levelled. The other structures within the appeal site would be
retained and a new access would also be created onto Brogdale Road.

The plans submitted are illustrative in respect of any matters that are reserved,
and they indicate how the site could be developed. Appearance, layout, scale, and
landscaping are reserved matters. Any assessment in this respect would be at the
later reserved matters stage, which would incorporate considerations as to
whether such development would or would not integrate with the locality.

Nonetheless, even when considering the presence of existing development and
retention and supplementing of the verdant boundary landscaping, the quantum of
the proposed development with its access, likely buildings, circulation routes,
parking, and associated activity would have a considerable urbanising effect in this
semi-rural area. This would harm the rural character, intrinsic value, landscape
setting, tranquillity, and beauty of the countryside; all of which positively contribute
to the distinctive character of the locality. | ascribe significant weight to this harm.

The proposed development would therefore unacceptably conflict with the relevant
provisions of Policies ST1, CP 4 and DM14 of the Local Plan. These, amongst
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other things, require development to achieve good design reflecting the best of an
area’s defining characteristics.

Listed Building

17.

18.

19.

20.

21.

22.

23.

24.

Brogdale Farmhouse is a Grade |l listed building; the official list entry indicates that
it was erected in the 18" Century. While it is not part of the appeal site, it sits very
close to it and historically it would have sat within the wider Brogdale Farmstead.
However, the evidence before me suggests that it was separated from the farm at
some point in the 1960s before it was listed in 1970.

In these cases, | have a statutory duty under Section 66(1) of the Planning (Listed
Buildings and Conservation Areas) Act 1990, (“the Act”) to have special regard to
the desirability of preserving listed buildings, their setting, or any features of
special architectural or historic interest.

The special interest of this heritage asset is derived in part as an exemplar of a
Kentish farmhouse within the fruit growing belt. Its form, detailing, materials, and
method of construction reflect the local vernacular style and its character as a
farmhouse within the farmyard context.

The setting of a farmhouse within a farmyard complex is an important factor
insofar as it relates to this appeal, and the significance of the heritage asset does
derive value from this setting. The northern sections of the appeal site retain a
decidedly agricultural feel to them by reason of the open land, glass houses, and
polytunnels. However, | note that the disused reservoir, unkempt appearance, and
the nearby motorway with its attendant visual disturbance and noise moderately
detract from this.

| also acknowledge that the setting of Brogdale Farmhouse has suffered from a
considerable measure of physical and visual disruption from its yard setting over
the passage of time. This includes piecemeal development of the yard and the
farmhouse entering separate ownership and separate occupation from that of the
wider farm complex. The boundaries around Brogdale Farmhouse are also planted
by dense and significant landscaping and this significantly reduces intervisibility.
These factors all contribute toward an overall sense of detachment and severance
from the farmyard weakening its agricultural setting.

Nonetheless a legible relationship between the main farmhouse and its wider
setting is still experienced on site. This is reinforced by the existing fields,
hedgerows, agricultural uses, and buildings which aid in understanding the
farmhouse’s historical role within the farmstead.

This is an outline application meaning the detailed appearance, scale, layout, and
landscaping details are reserved for later consideration. It is likely that any future
scheme would come forward as a group of buildings and the indicative drawings
suggest a vernacular agrarian character, thus nodding to a farmstead context.

| also accept that the northern aspect of the appeal site is not the last trace of
agriculture associated with the wider farm and change and adaption are part of
farmstead evolution. However, the appeal development would intensify non-
agricultural activities on site; combined with previous development, it would closely
surround the farmhouse on three sides. While | appreciate the relationship of the
farmhouse with the farmyard is somewhat diminished already, the proposed
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25.

26.

development would further erode the agricultural setting thus compounding the
existing situation.

Taking all these factors into consideration, the proposed development would fail to
preserve the setting of this heritage asset including how it is appreciated and
understood. This negative impact would cause less than substantial harm to the
significance and special interest of the farmhouse and for the reasons set out in
the preceding paragraphs, the extent of harm would sit at the midpoint of less than
substantial harm.

The scheme therefore conflicts with the relevant provisions of Policy DM 32 of the
Local Plan as far as this policy requires development proposals to conserve a
heritage asset and its setting. The National Planning Policy Framework (“the
Framework”) requires any harm to be weighed against public benefits, and | shall
return to this within my Planning and Heritage Balance below.

Best And Most Versatile Agricultural Land

27.

28.

29.

30.

The agricultural sector is important to the character of the countryside as well as
the identity of Swale as a farming district. This part of Kent is associated with a
long history of fruit production and understandably the Local Plan seeks to
safeguard this resource.

| accept some of the agricultural land is overgrown, unlevel, and is not currently in
agricultural use, however, there is limited evidence to suggest that it could not
return to active use or that the agricultural use no longer lawfully exists. Therefore,
it remains that the appeal site comprises BMV agricultural land and it is not
allocated for development in the Local Plan.

| note the relative size and self-containment of the BMV agricultural land within the
appeal site when compared to the wider Brogdale landholding. The evidence
suggests that the proposed development would not compromise the viability of the
remaining agricultural holding, its existing orchards, or any land in operational
agricultural use. This tempers the harm which would be generated from the
proposed loss of BMV agricultural land. Nonetheless there is limited evidence to
suggest any alternative sites on land of a lower grade have been considered.

Tying all these considerations together on this main issue, the loss of BMV
agricultural land would conflict with Policy DM 31 and this would generate harm to
which | attach significant weight. This policy states that development on
agricultural land will only be permitted when there is an overriding need that
cannot be met on land within the built-up area boundaries. | shall return to this
consideration within my Planning and Heritage Balance below.

Highway Safety

31.

Brogdale Road has an existing speed limit of 30mph. An access would be created
onto this road and visibility sightlines would be provided in both directions including
to the north and before the crest of the motorway bridge. In calculating the
appropriate distances for these sightlines, the appellant has commissioned three
independent speed surveys? in order to obtain data for traffic flows either side of
the proposed access.

2 March 2019, February 2025, and April 2025.
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32.

33.

34.

35.

36.

37.

38.

39.

40.

The surveys were taken at different times with each running for seven days to
ensure local factors such as temporary signage, roadworks, or school holidays
would not unduly influence the outcome of the surveys. All the surveys found
consistent results regarding the 85" percentile vehicle speeds.

The 85th percentile speeds from these surveys were taken to determine the
stopping sight distance (“SSD”) for the proposed vehicular access and to inform
the required visibility sightlines for this proposed access.

The 85™ percentile is a well-established way to calculate the SSD i.e. the distance
a driver needs to see ahead to stop safely. The SSD incorporates the time
required for a driver to identify a hazard and then to brake including the vehicle’s
rate of deceleration. By adopting 85" percentile speeds this ensures that street
designs account for how fast most drivers actually travel, not just the posted speed
limit.

The appellant has shown via drawing 19-008-001 C that the required visibility
sightlines associated with the SSD can be achieved and this takes into account the
gradient of the carriageway toward and from the crest of the motorway bridge. An
independent Stage 1 Road Safety Audit also accompanies the appeal, and this
does not identify any concerns with the development.

| appreciate that 15% of drivers exceeded the 85th percentile and this is of
significant concern to the Council and interested parties. The Manual for Streets
(“MfS”), a recognised document authored by the Department for Transport,
endorses the 85th percentile speed for calculating SSDs because it represents a
realistic upper limit of typical driver behaviour while avoiding design solutions for
extreme or rare behaviours. Essentially the 85" percentile is a recognised figure
which balances safety with practicality as designing for higher percentiles could be
impractical and lead to over-engineered roads.

The MFS is a government document underpinned by substantial research and is
regarded as a key guidance document for street design. | therefore attach
considerable weight to its content. The appeal is further supported by a review of
local accidents and there is limited evidence before me to suggest the highway
layout unacceptably contributes to vehicular accidents. | also note the Kent County
Highway Authority and National Highways raised no objection to the proposed
development.

| have carefully considered the Speedwatch evidence submitted by Ospringe
Parish Council. | appreciate this evidence is coordinated by Kent Police and run by
local communities with trained volunteers monitoring speeds of vehicles using
approved devices. This evidence is therefore an important material consideration.

However, | note that the two sessions were only conducted for a duration of one
hour each. While they provide a snapshot of traffic in time, the limited timespan
and frequency of both sessions reduce the soundness of the data when building a
picture of typical traffic behaviour. | have also not been provided with the raw data
to analyse the amount and degree of speeding within these two sessions or a
detailed methodology and assessment of the evidence. These factors all reduce
the weight | can attach to this Speedwatch data.

Overall, the Appellant has shown an appropriate method for recording vehicular
speeds and calculating a suitable visibility splay as set out in recognised highway
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41.

42.

standards. Highway consultees have also not objected on technical grounds. |
therefore attach substantial weight to the Appellant’s evidence. The Speedwatch
data is of relevance, and | do not dismiss it, but given the shortcomings | have set
out above, | do not find it to be as robust as the Appellants evidence.
Consequently, the Speedwatch data does not alter my overall findings.

The evidence also shows that adequate parking could be provided on site as per
the Council’s Parking Standards SPD 2020. The access has been designed in
accordance with the Kent Design Guide and would provide sufficient width for two-
way vehicular movements including larger vehicles. Vehicle turning, traffic flow and
traffic generation has also been considered by the Kent County Council Highway
Authority, and they raised no objections on these grounds. | have no substantive
evidence before me to come to another view.

Therefore, and concluding on this main issue | am satisfied that safety standards
would not be unacceptably compromised. The proposed development would
accord with the relevant provisions of Policies CP2, DM6 and DM14 of the Local
Plan. These look to, amongst other things, ensure that development would not be
detrimental to the safety of the transport network.

Modes of Travel

43.

44,

45.

46.

47.

The appeal site is located next to the Brogdale Road, and this offers opportunities
for walking and cycling. The housing, hotel and supermarket associated with the
‘Perry Court Farm’ development are also within a modest walk or cycle.

Brogdale Road has a speed limit of 30mph and there is limited evidence before me
to show it is heavily trafficked to the point where crossing the road would be
challenging or unsafe. The cycle and walking routes are unlit in parts and this
would suppress their attractiveness. However, the speed limit is 30mph and while |
accept a minority of drivers break speed limits, 30mph is at the lower end of road
speeds. Cycle parking would be proposed as part of the development and walking
and cycling opportunities can be found nearby which take users away from the
roads offering alternative, albeit modestly longer routes, into the built-up areas.

Bus stops are located approximately 1.2km from the appeal site and can be
accessed via the footpath. The bus services are reasonably frequent and serve the
locality and beyond. The appeal site is approximately 2km to the railway station
which can be accessed by the footpath. There is cycle parking at the railway
station and regular services to Ramsgate, Deal, and London are offered. | also
acknowledge that the appeal site’s existing agricultural, employment, tourism and
educational hub would have an element of linked/combined trips.

Drawing all these considerations together, while there are some concerns about
the distances and accessibility to services and facilities by transport modes other
than the private car, paragraph 110 of the Framework recognises that
opportunities to maximise sustainable transport solutions will vary between urban
and rural areas. In this case and having regard to the facts on the ground, while
there would be some shortcomings, genuine opportunities to walk and cycle would
still be available. These would offer an appropriate choice of transport modes
which would reduce the need to travel, particularly by private car.

In conclusion, the proposed development would benefit from sustainable and
alternative transport choices. As such it would accord with the relevant provisions
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of Policies CP 2 and DM 6 of the Local Plan all of which, amongst other things,
seek to provide for sustainable modes of transport to allow choice.

Other Considerations

48. The Council is just over halfway through its Local Plan which was adopted in 2017
and from the evidence before me appears to be meeting its employment land
targets as set out in this Plan. However, more recent evidence in the form of the
Employment Land Review 2023 (“ELR”) states that there have been major
structural changes in employment and business habits. It finds that there has been
strong take-up of employment land recently and supply is tighter as a result.

49. The ELR confirms that demand for and uptake of industrial land has been stronger
and faster than was anticipated previously and new build development that has
occurred in the Borough has not been sufficient to keep pace with demand. It
states there should be a focus to provide good quality industrial space which can
be used flexibly by light industrial occupiers. Demand for land is also influenced by
Swale’s housing land supply and evidence before me shows that employment
floorspace allocations have reduced in favour of housing.

50. This generates a higher demand for employment land than originally envisaged by
the Local Plan. In effect the need for employment floorspace cannot be met from
land within the designated built up-area boundaries or existing site allocations and
new allocations will need to be found. The ELR highlights the importance of
attracting economic growth to address long-term systemic shortcomings in Swale’s
existing economy. The ELR states that there is evidence of a market for light
industrial space and this is likely to be most prevalent in Faversham. While not
directly within Faversham, the proposed development is nearby and would
contribute to this localised need.

51. The appeal site is identified in the ELR as a site potentially suitable for
employment uses. It acknowledges the agricultural use of the site and accepts that
some of the farm buildings are currently used for business purposes. The
Appellant has provided letting agent evidence to show that existing commercial
space at the appeal site enjoy high levels of occupancy and low void periods. The
letting agent and the Council’s own Economic Development team also confirm that
a demand exists for existing and further flexible employment space in this area.

52. The Council challenges some of the letting agent’s evidence for demand, however,
even if | set this aside, it does not diminish the overall strength of the remaining
evidence. Bringing all these factors together there is a clear evidenced need for a
higher requirement of employment land. This would include light industry in the
local area. The proposed development would positively respond to the unmet need
and long-term shortcomings in the Borough’s economy, and | will return to this in
my Planning and Heritage Balance below.

Planning and Heritage Balance
Harms

53. | have identified that the proposal would cause less than substantial harm to the
significance and special interest of the grade Il listed Brogdale Farmhouse by
failing to preserve its setting and this would sit at the midpoint of such harm. It
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54.

must be noted that even less than substantial harm to a designated heritage asset
carries great weight in accordance with paragraph 212 of the Framework.

| have also concluded that the proposed development would have an adverse
impact on the character and appearance of the countryside and there would be a
loss of BMV agricultural land. These harms attract significant weight.

Neutral Matters

55.

56.

57.

The Statement of Common Ground indicates that the appeal site lies more than
five hundred meters from the Kent Downs National Landscape (“the NL”). Section
245 of the Levelling-up and Regeneration Act 2023 includes a requirement to seek
to further the statutory purpose of conserving and enhancing the natural beauty of
National Landscapes.

The proposed development would have effects on local character which | have
considered above but it would not affect the natural or scenic qualities of the wider
rural landscape given its separation and screening. While a reserved matter, it is
likely that buildings would also be low set further reducing any effects on the NL.
Therefore, the outline elements of this proposal would have an acceptable effect
on the NL and would conserve its natural beauty as well as any other areas of high
landscape value. The absence of harm in this regard is, however, a neutral factor
in my assessment.

| have also found no harm in respect to highway safety, but this lack of harm is
also a neutral matter which neither weighs for or against this appeal proposal.

Benefits

58.

59.

60.

61.

The proposed development would deliver 1710sgm of flexible workshop, industrial
& research and development floorspace where there is a demonstrable and
considerable shortfall of employment land. This would deliver economic growth,
jobs, productivity, and employment floor space for small to medium businesses
supporting and contributing to identified shortcomings in the Borough’s economy. It
would create conditions in which businesses can invest, expand, and adapt,
supporting the rural economy, agriculture, and tourism. Tying these together, |
place great positive weight on the totality of these benéefits.

The proposed development would provide a source of income for Brogdale Farm
and the National Fruit Collection. | appreciate this collection has a national and
international interest alongside its interest to the local farming district and its long
history of fruit production. Proposed and existing uses would also support each
other through linked trips and spin off trade. | place moderate positive weight on
these benefits.

Brogdale Farm generates tourism to the area particularly the National Fruit
Collection. The holiday lets would further diversify tourism opportunities in this fruit
growing belt supporting the rural area. | ascribe this benefit significant positive
weight.

Information boards are proposed to be installed on site to illustrate the history of
Brogdale Farm and its connection with the listed farmhouse. Conditions can be
imposed to secure the appearance, siting, and implementation of these information
boards. These would provide historical context in a concise and digestible format
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62.

63.

64.

65.

66.

67.

to deliver better awareness of the history of Brogdale Farmhouse. | ascribe
moderate positive weight to this benefit.

Environmental benefits are also proposed but considering the emphasis of the
Framework on using natural resources prudently, minimising waste and pollution,
and moving to a low carbon economy, it is not unusual for such benefits within
development schemes. For these reasons, | give moderate positive weight to
these benefits.

| appreciate that great weight should be given to the need to create educational
facilities. A nursery has the potential to provide a community facility for local
families and at the time of making the application Lorenden Preparatory School
had shown a need to occupy the nursery, however this need has now been met
elsewhere. There is limited evidence to show a need exists for a nursery in this
location and | therefore ascribe this benefit limited positive weight.

There would be highway, air quality and ecology obligations secured through the
Appellant’s deed of agreement. Positive though these aspects would be, they are
broadly responding to the effects of the proposed development and the
requirements of the development plan rather than being tangible benefits. |
therefore afford these moderate positive weight.

| have found the modes of travel offer appropriate choice given the appeal site is
physically well-related to the existing settlement. These factors carry moderate
positive weight.

The proposed development is supported by an Ecological Impact Assessment.
The evidence shows that sufficient information is contained in this report subject to
an update to consider any changes in circumstances prior to any construction
works starting. In addition, conditions are agreed to mitigate lighting impacts and to
secure ecological management and enhancements. These benefits would mainly
be to either offset the effects of the proposed development or are requirements of
regulations and planning policy. | therefore afford these benefits moderate positive
weight.

Given the agricultural use of the appeal site, it has not been shown that the whole
appeal site clearly qualifies as previously developed land (“PDL”). There is
undeveloped land and agricultural development within the site, which is clearly not
PDL, but there are other sections which may well be PDL. Therefore, it is difficult
to come to an overall finding in the absence of clear evidence. Taking a
precautionary approach | have therefore only ascribed limited positive weight to
any PDL status of the site particularly as the indicative drawings suggest the
development would be located principally within the northern section of the appeal
site which is more agricultural in nature.

Heritage Balance

68.

| have found that the harm to heritage assets would be less than substantial but
nevertheless of considerable importance and weight. The public benefits together
would, however, carry greater positive weight, and | am satisfied that in this
instance they would be of the appropriate magnitude and effect to outweigh the
harm to the heritage asset | have identified.
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69.

There is therefore compliance with the Framework’s historic environment
conservation and enhancement policies, as far as they provide the opportunity for
any less than substantial harm identified to a designated heritage asset to be
outweighed by the public benefits of a development proposal.

Overall Balance

70.

71.

Taking all the factors in the round, the proposal would harm a heritage asset
although | have found the public benefits would outweigh the harm. There is,
however, further harm to the character and appearance of the area and through
the loss of BMV agricultural land. Nonetheless, the benefits of the proposal are
many and weighty in total. The harms and conflicts would be fewer and of lesser
overall weight. Given my findings above, | am satisfied that the benefits identified
would outweigh the harms as well as the conflict with the settlement strategy.
Therefore, and in this instance, there are material considerations that indicate that
the proposal should be determined otherwise than in accordance with the
development plan.

While | have found that this particular set of circumstances would be acceptable,
that may not be the same for other proposals in comparable locations. | am
satisfied that this would not set an unacceptable precedent for future development.

Other Matters

72.

73.

74.

75.

The appeal is supported by a section 106 deed of agreement, dated 7 October
2025. It secures:

¢ A highway contribution towards improvements to mitigate the impact to the
Strategic Road Network;

e An Air Quality Assessment and necessary mitigation measures (via
contribution) to mitigate air quality impacts from transport; and

e An Ecology contribution towards Special Protection Area and Ramsar site
recreation mitigation measures.

The Council have indicated that they are satisfied with the provisions of the
agreement and the Council’s Statement sets out the justification for each of the
obligations. | am also satisfied that the provisions of the submitted agreement
would meet the tests set out in Regulation 122 of the Community Infrastructure
Levy (CIL) Regulations 2010 (as amended) and the tests set out at paragraph 58 of
the Framework.

The site lies within the zone of influence of a Special Protection Area, (“‘the SPA”)
which is noted as an internationally important habitat for rare bird species.
Increased recreational pressure arising from additional residents in the zone of
influence could potentially have a likely significant effect on the habitat either alone
or in combination with other projects.

The evidence before me indicates that the proposed development would result in
an adverse effect upon the integrity of the SPA. In these circumstances, permission
could only be granted if, after undertaking an Appropriate Assessment it was found
that adequate measures were in place as to mitigate the adverse effect.
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76.

77.

78.

79.

To counter such adverse impacts, measures to limit recreational pressure through
strategic access management and monitoring (“SAMM”) have been devised and
the development could, through obligations contained in a legal agreement, provide
financial contributions towards SAMM mitigation measures.

| am presented with a legal agreement which would secure a SAMM contribution,
and this provides adequate mitigation. As a result, | can be certain that there would
be no adverse effect on the integrity of the SPA.

The appearance, landscaping, layout, and scale of the proposed development is
reserved for later consideration. At that stage living conditions such as overlooking,
light and outlook of the neighbouring residential occupiers can be considered.
Given the separation and intervening screening, | see no reason why such matters
cannot be adequately dealt with at that stage.

Concerns were raised at the Hearing by interested parties regarding the overall
management of the appeal site historically. While this matter falls outside the remit
of this appeal, a new owner now manages the site; at the Hearing assurances were
made to address those concerns by the current site owner with interested parties.

Conditions

80.

81.

82.

83.

84.

85.

A list of suggested conditions has been agreed by the main parties, and this is set
out in the Statement of Common Ground. These were also further discussed at the
Hearing considering the tests set out within the Framework. Consequently, where
my final suite of conditions differs from those suggested to me, reasons are given
below. In the interests of clarity, precision and to avoid duplication, | have also
made minor changes to some conditions.

| have imposed standard outline planning permission conditions in respect of the
submission of the reserved matters and time limitation. It is also necessary to
ensure that the development is carried out in accordance with the outline plans
submitted in the interests of certainty.

In order for the reserved matters application to be properly considered | have
imposed landscaping conditions which are in the interests of the character and
appearance of the area as well as biodiversity. In support of crime prevention and
security | have also imposed a secure by design condition. An archaeology
condition is necessary to ensure features of archaeological interest are properly
examined. Contaminated land, piling, and foul draining conditions are also
necessary to avoid unacceptable risks such as pollution.

Concerning the safe and efficient operation of the highway network, a construction
management plan, parking details, electric vehicle charging details, and details of
loading, unloading, and turning facilities are necessary. A condition to secure
access and visibility details is also necessary.

To protect the living conditions of neighbouring occupiers, details of mechanical
ventilation are necessary. In addition, to ensure biodiversity, the character and
appearance of the area, and living conditions are protected, conditions to agree
external lighting and tree protection are also needed.

Ecology conditions are required for the sake of biodiversity, and energy and
sustainability conditions are necessary to promote efficiency and carbon reduction.
As set out earlier in this decision heritage information boards are necessary to
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better understand the grade listed farmhouse and its setting. Conditions to control
the uses and restrict permitted development are also required to safeguard
employment and tourism uses.

86. The appeal site lies within Flood Zone one which has the lowest probability of
flooding. A Flood Risk Assessment and Drainage Strategy supports the appeal and
this proposes to incorporate permeable paving and attenuation tanks, before
discharging water to a nearby watercourse. | note that the Environment Agency,
Kent County Council Flood and Water Management Team nor Southern Water
have raised any objections. | have no reason to disagree and therefore conditions
would be necessary to secure appropriate drainage.

87. In terms of noise and disturbance, An Acoustic Assessment accompanied the
appeal. This concluded that any noise from plant associated with the units would be
acceptable subject to mitigation measures. It is also appropriate to control noise
through the hours of operation. The use of conditions in these respects would be
necessary in the interests of the living conditions of neighbouring occupants.

88. Noise is also likely during the construction phase. Conditions to limit construction
hours and to require the submission of a construction management plan, to
manage noise and dust during the construction phase, would therefore be
necessary.

89. In respect of construction hours, at the Hearing the Appellant accepted an
alteration to the agreed starting hours from 07:30 to 08:00. This is reasonable and |
have therefore imposed it. | have not included suggested condition 41 as it
duplicated suggested condition 26.

90. | have also not included drawing 08482-LEP-BF-ZZ-DR-A-00105 in the list of
approved drawings as this is an indicative drawing which will be considered at the
reserved matters stage. For the same reasons | have not asked for the submission
of materials (suggested condition 9) at this stage as these can be agreed via
reserved matters.

Conclusion

91. For the above reasons, having regard to the development plan as a whole and all
other relevant considerations, the appeal is allowed subject to the conditions listed
in the attached schedule at Annex C.

N Praine
INSPECTOR
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ANNEX A: APPEARANCES

FOR THE APPELLANT:

Mrs Grace Clements MA, Senior Planner at Hume Planning Consultancy, Agent.

Mr Stephen Whittaker BA (Hons) MCIHT, Associate Director, Charles & Associates,
Transport Witness.

Dr Oliver Doubleday, Chair, East Malling Trust, Appellant.
Mr Kevin Attwood, Vice-Chair, East Malling Trust, Appellant.

FOR THE LOCAL PLANNING AUTHORITY:

lan Harrison MRTPI, Planning Manager (Planning Applications).

INTERESTED PARTIES (denoting those persons who took part in the Hearing and

whose names were recorded):

Councillor Andrew Keel, Ospringe Parish Council.
Mrs Frances Moskovits, Local Resident.

Mr Julian Herrington, Local Resident.

Mr Brian Tovey, Local Resident.

Mr Jason Smith, Local Resident.

ANNEX B: DOCUMENTS ACCEPTED DURING THE HEARING

HD1 — Drawing 5187-PL2-03 from Swale Planning Ref: 15/504264/OUT showing the
‘Parameters Plan’ for the ‘Perry Court Farm’ development.

HD2 — Local Plan Review - Consultation Timetable Options documents presented to
the Council’s Policy and Resources Committee of 15" July 2025.

HD3 - Signed and dated deed of agreement.
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ANNEX C: SCHEDULE OF CONDITIONS (39 IN TOTAL)

1.

Details relating to the design, appearance, landscaping, layout, and scale of the
proposed development (hereinafter called the 'reserved matters') shall be
submitted to and approved by the Local Planning Authority before any
development is commenced and the development shall be carried out as
approved.

. The application for approval of reserved matters referred to in Condition (1) must

be made to the Local Planning Authority no later than the expiration of 3 years
beginning with the date of the grant of outline planning permission.

The development to which this permission relates must be begun not later than
the expiration of 2 years from the approval of the relevant reserved matters.

. The development hereby permitted shall be carried out in accordance with the

following approved drawings:

e 08482-LEP-BF-ZZ-DR-A-00101 P04 — Site Location Plan; and
e 19-008-001 Rev C - Proposed Site Access.

Any details submitted pursuant to condition (1) (the reserved matters) which
covers the matter of ‘Landscaping’ shall include the following details:

¢ Plans, drawings, sections, and specifications to explain full details of the
hard and soft landscaping treatment and works including: planting
schedules of plants, noting species (which shall be native species and of
a type that will encourage wildlife and biodiversity, where possible), plant
sizes, numbers and densities where appropriate, materials (size, type and
colour), proposed drainage arrangements, street furniture, lighting
columns, boundary treatments and vehicular access;

e Tree planting details (including street trees and hedge rows) and
specification of all planting in hard and soft landscaped areas;

e Details of the programme for implementing and completing the planting;
and

e Details of a proposed watching brief, monitoring or reporting.

All new planting, seeding or turfing comprised in the landscaping reserved
matters shall be carried out in the first planting and seeding seasons following
the completion of any particular phase. Any trees or plants, including retained
trees and shrubs identified in the landscaping reserved matters, which within a
period of 5 years from the completion of the development die, are removed or
become seriously damaged or diseased shall be replaced in the next planting
season with others of similar size and species.

The details submitted pursuant to condition (1) (the reserved matters) shall
include details demonstrating how the development meets the principles of
‘secure by design’.
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8. The quantum of floorspace / units to be constructed for the development hereby
approved shall be limited to the following maximum amounts:

e 1,710sgm of flexible workshop, industrial & research and development

e 360sgm of nursery school (Use Class Ef); and
¢ 5 holiday let units (Use Class C1).

9. Prior to the commencement of the development hereby approved, the applicant,
or their agents or successors in title, shall secure implementation of a watching
brief to be undertaken by an archaeologist approved by the Local Planning
Authority so that the excavation is observed, and items of interest and finds are
recorded. The watching brief shall be in accordance with a written programme
and specification, which has been submitted to and approved in writing by the
Local Planning Authority. For the purposes of clarity the condition will be in two
parts. Part (i) relating to the submission of a WSI and part (ii) relating to the
submission of a satisfactory report relating to the outcome of the watching brief.

10.The development hereby approved shall not commence until a foul drainage
strategy, detailing how the developer intends to ensure that appropriate foul
drainage is implemented with a connection to foul sewer, has been submitted to
and approved by, The Local Planning Authority. The development shall be
constructed in line with the agreed detailed design and recommendations of the
strategy and retained as such. No occupation of any premises can take place
until the installed scheme is confirmed as meeting the agreed specifications.

11.No infiltration of surface water drainage into the ground is permitted other than
with the written consent of the Local Planning Authority. The development shall
be carried out in accordance with the approved details.

12.No development approved by this planning permission shall commence until a
strategy to deal with the potential risks associated with any contamination of the
site has been submitted to, and approved in writing by, the Local Planning
Authority. This strategy will include the following components:

1. A preliminary risk assessment which has identified:

e All previous uses;

e Potential contaminants associated with those uses;

¢ A conceptual model of the site indicating sources, pathways and
receptors; and

¢ Potentially unacceptable risks arising from contamination at the site.

2. A site investigation scheme, based on (1) to provide information for a
detailed assessment of the risk to all receptors that may be affected,
including those off site;
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3. The results of the site investigation and the detailed risk assessment referred
to in (2) and, based on these, an options appraisal and remediation strategy
giving full details of the remediation measures required and how they are to
be undertaken; and

4. A verification plan providing details of the data that will be collected in order
to demonstrate that the works set out in the remediation strategy in (3) are
complete and identifying any requirements for longer-term monitoring of
pollutant linkages, maintenance and arrangements for contingency action.
Any changes to these components require the written consent of the Local
Planning Authority. The scheme shall be implemented as approved.

13. Prior to any part of the permitted development being occupied a verification
report demonstrating the completion of works set out in the approved
remediation strategy and the effectiveness of the remediation shall be submitted
to, and approved in writing, by the Local Planning Authority. The report shall
include results of sampling and monitoring carried out in accordance with the
approved verification plan to demonstrate that the site remediation criteria have
been met.

14.If, during development, contamination not previously identified is found to be
present at the site then no further development (unless otherwise agreed in
writing with the Local Planning Authority) shall be carried out until a remediation
strategy detailing how this contamination will be dealt with has been submitted to
and approved in writing by the Local Planning Authority. The remediation
strategy shall be implemented as approved.

15.Piling or any other foundation designs using penetrative methods shall not occur
other than with the express written consent of the Local Planning Authority.
Permission will only be given for those parts of the site where it has been
demonstrated by a piling risk assessment, submitted to and approved by the
Local Planning Authority, that shows there is no resultant unacceptable risk to
groundwater. The development shall be carried out in accordance with the
approved details.

16.Development shall not begin in any phase until a detailed sustainable surface
water drainage scheme for the site has been submitted to (and approved in
writing by) the Local Planning Authority. The detailed drainage scheme shall be
based on Flood Risk Assessment prepared by Herrington (September 2020) and
shall demonstrate that the surface water generated by this development (for all
rainfall durations and intensities up to and including the climate change adjusted
critical 100 year storm) can be accommodated and disposed of within the
curtilage of the site without increase to flood risk on or off-site. The drainage
scheme shall also demonstrate (with reference to published guidance):

e That silt and pollutants resulting from the site use can be adequately
managed to ensure there is no pollution risk to receiving waters;

e Appropriate operational, maintenance and access requirements for each
drainage feature or SuDS component are adequately considered,
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including any proposed arrangements for future adoption by any public
body or statutory undertaker; and

e Provision of measures to prevent the discharge of surface water onto the
highway.

The drainage scheme shall be implemented in accordance with the approved
details.

17.Where infiltration is to be used to manage the surface water from the
development hereby permitted, it will only be allowed within those parts of the
site where information is submitted to demonstrate to the Local Planning
Authority’s satisfaction that there is no resultant unacceptable risk to controlled
waters and/or ground stability. The development shall only then be carried out in
accordance with the approved details.

18.No building on any phase (or within an agreed implementation schedule) of the
development hereby permitted shall be occupied until a Verification Report,
pertaining to the surface water drainage system and prepared by a suitably
competent person, has been submitted to and approved by the Local Planning
Authority. The Report shall demonstrate the suitable modelled operation of the
drainage system where the system constructed is different to that approved. The
Report shall contain information and evidence (including photographs) of details
and locations of inlets, outlets and control structures; landscape plans; full as
built drawings; information pertinent to the installation of those items identified on
the critical drainage assets drawing; and, the submission of an operation and
maintenance manual for the sustainable drainage scheme as constructed.

19.Prior to the commencement of the development a Construction Management
Plan (“CMP”) shall be submitted to and approved in writing by the Local Planning
Authority (in consultation with the relevant Highway Authority). The approved
CMP shall be implemented and adhered to throughout the entire construction
period of that phase. The CMP shall provide details of:

(a) Routing of construction and delivery vehicles;

(b) Parking and turning areas for construction and delivery vehicles and site
personnel;

(c) Timing of deliveries;

(d) Provision of wheel washing facilities;

(e) Temporary traffic management / signage;

(f) Any requirements for temporary construction access;

(g) Loading and unloading of plant and materials;

(h) Storage of plant and materials used in constructing the development;

(i) Measures to control the emission of dust and dirt during construction; and
(j) A scheme for recycling/disposing of waste resulting from demolition and
construction works.

20.Prior to the commencement of any use within the development hereby permitted,
details of loading, unloading, collection, and turning facilities shall be submitted
to and approved in writing by the Local Planning Authority. The development
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21.

shall be carried out in accordance with the approved details and shall be
retained as such for the lifetime of the development.

Prior to the commencement of any use of the development hereby approved, the
highway works to create the access into the site from Brogdale Road, including
provision and maintenance of the visibility splays shown on the submitted plans
with no obstructions over 0.9metres above carriageway level within the splays,
shall be carried out in full in accordance with drawing ref: 19-008-001 Rev C and
shall be maintained for the lifetime of the development.

22.The details submitted pursuant to condition 1 (the reserved matters) shall

include details of areas for the parking and manoeuvring of vehicles in the
development in accordance with Swale Borough Council's adopted Parking
Standards Supplementary Planning Document (adopted 2020). The parking
areas shall be provided in accordance with such details as approved prior to any
use of the development and retained thereafter.

23.Prior to the commencement of any use of the development, details of Electric

Vehicle charging points shall be submitted to and approved in writing by the
Local Planning Authority. Approved models are shown on the Office for Low
Emission Vehicles Homecharge Scheme approved chargepoint model list. The
development shall be carried out in accordance with the details approved and
retained thereafter.

24.The details submitted pursuant to condition 1 (the reserved matters) shall

include details of secure, covered cycle parking facilities. The cycle parking shall
accord with the Council's adopted parking standards. The development shall be
carried out in accordance with the details approved and the facilities retained
thereafter.

25.No construction work in connection with the development shall take place on any

Sunday or Bank Holiday, nor on any other day except between the following
times:

e Monday to Friday 0800 - 1800 hours; and
e Saturdays 0800 - 1300 hours.

Unless in association with an emergency or with the prior written approval of the
Local Planning Authority.

26. Prior to the commencement of the development a Construction Method

Statement shall be submitted to and approved in writing by the Local Planning
Authority. The document shall be produced in accordance with the Code of
Construction Practice and BS5228 Noise Vibration and Control on Construction
and Open Sites, the Control of Dust from Construction Sites (BRE DTi Feb
2003) and the Institute of Air Quality Management (IAQM) ‘Guidance on the
Assessment of Dust from Demolition and Construction’. The construction of the
development shall then be carried out in accordance with the approved
methodology.
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27.Before any building works commence on the site, a noise survey shall be carried
out to determine the background noise level frequency spectrum in accordance
with a protocol, details of which shall be submitted to and approved by the Local
Planning Authority. The results of the survey together with details showing the
siting of all plant machinery and equipment (including refrigeration and
ventilation systems) to be used and a scheme providing for the insulation of the
building(s) and any appropriate boundaries against the transmission of noise
based upon the results of the survey shall be submitted to and approved by the
Local Planning Authority. The approved scheme shall be implemented in full
prior to the opening of the premises for business and shall be operated in
accordance with the approved details and retained as such.

28.Prior to occupation of development, details of any mechanical ventilation system
that will be installed shall be submitted to and approved by the Local Planning
Authority and upon approval shall be installed, maintained and operated in a
manner which prevents the transmission of odours, fumes, noise and vibration to
neighbouring premises.

29.The Class E(g)(ii & iii) units and Nursery hereby approved shall not be used
except between the hours of:

e (07:00) - (19:00) Monday — Saturday.
and at no time on Sundays and Bank Holidays.

30. Prior to the installation of any external lighting, in a particular phase, a detailed
lighting strategy shall be submitted to and approved in writing by the Local
Planning Authority. The details shall include the following:

¢ A site plan showing the area to be lit relative to the surrounding area,
indicating parking or access arrangements where appropriate, and
highlighting any significant existing or proposed landscape or boundary
features;

e Details of the number, location and height of the proposed lighting
columns or other fixtures;

e The type, number, mounting height & alignment of the luminaries;

e The beam angles & upward waste light ratio for each light;

¢ Anisolux diagram showing the predicted illuminance levels at critical
locations on the boundary of the site and where the site abuts residential
properties;

e Details demonstration the lighting is designed following best practice

guidance within Bat Conservation Trust/Institute of Lighting Professional’s
‘Guidance Note 08/23 Bats and Artificial Lighting at Night; and
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e Details confirming that external lighting will be downward facing and
controlled by motion sensors so that it is switched off/dimmed when not in
use.

Once approved the details shall be installed as approved and retained as such.

31.The development hereby approved shall be carried out in strict accordance with
the construction control measures to protect retained trees and tree groups
(including hedgerows) within, and adjacent to, the site in accordance with British
Standard (BS) 5837:2012 ‘Trees in Relation to Design, Demolition and
Construction — Recommendations’ as set out within the approved Arboricultural
Assessment Report (Ref: AR-4000-TSAAR-210629, dated: 29/06/2021) and
Tree Protection Plan (ref: AR4000-TPP-210629, dated: 29/06/2021).

32.Prior to works commencing a review and update of the Ecological Impact
Assessment (Native Ecology. July 2021) shall be submitted to the Local
Planning Authority for written approval. The updated Ecological Impact
Assessment shall include the following:

Updated Preliminary ecological appraisal;
Updated species surveys (if required);
Details of any changes to mitigation required;
Plans showing the mitigation areas;

Timings of works; and

Details of who will carry out the works.

The development shall be carried out in strict accordance with the approved
details and plans shall be implemented as approved.

33.No development (including site/vegetation clearance) shall commence before a
construction ecological management plan (“CEMP?”) for the protection of any
protected and/or priority species on-site has been submitted to and approved in
writing by the Local Planning Authority. The CEMP shall comprise a method
statement which includes consideration of the following:

¢ Risk assessment of potentially damaging construction activities to
biodiversity;

¢ |dentification of areas of vegetation to be retained and protected shown
on appropriate scale plans, including reference to arboricultural method
statement as required,;

¢ Details of the practical measures (both physical measures and sensitive /
antipollution working practises) to avoid or reduce impacts on the retained
habitats;

e Details of those responsible for implementing the CEMP measures and
lines of communication; and

e Use and proposed location of protective fences, exclusion barriers and
warning signs, where required.
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The approved CEMP will be adhered to and implemented throughout the
construction period in accordance with the approved details.

34.Within 3 months of works commencing on site an ecological enhancement plan
shall be submitted to the Local Planning Authority for written approval. The plan
shall provide details of the ecological enhancements to be implemented within
the site including their timing and their management for the lifetime of the
development. The plan shall be implemented as approved.

35.The Class E(g)(ii & iii) units and nursery hereby approved shall be constructed to
BREEAM ‘Very Good’ Standard or an equivalent standard and prior to the use of
the buildings the relevant certification shall be submitted to the Local Planning
Authority confirming that the required standard has been achieved.

36.The details submitted pursuant to condition 1 (the reserved matters) shall
include an Energy and Sustainability Strategy, setting out the measures that will
be incorporated into the development to maximise energy efficiency and reduce
carbon emissions. The development shall be carried out in accordance with the
details approved.

37.Prior to the first occupation of the development hereby permitted the applicant
shall install heritage interpretation board(s) within the site in the vicinity of
Brogdale Farmhouse in accordance with details which have been submitted to
and approved in writing by the Local Planning Authority. The heritage
interpretation board(s) shall provide information about Brogdale Farmhouse
including its historic connection with the wider Brogdale Farm. Once approved
they shall be installed and maintained in accordance with the approved details.

38. Notwithstanding the provisions of Class G, Part 3, Schedule 2 to the Town and
Country Planning (General Permitted Development) (England) Order 2015 (as
amended) the use of the commercial units hereby approved shall be used for
purposes within Use Class E(g)(ii) or E(g)(iii) only and for no other purpose.

39.The holiday let units hereby approved shall be used solely for the purpose of
holiday accommodation, and shall not be used by any person or persons as their
sole or main residence and shall not be occupied by any person or group of
persons for more than four weeks in any calendar year.

End of Schedule
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